
STATE OF NEI^/ YORK
STATE TAX COMMISSTON

In the Matter of the Petition

o f

Rockwel l  Internat ional Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax Law

for  the  Per iod  g l l / t t  -  L I /30 /75 .

AIFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within notice of Determination by mail

upon Rockwel l  Internat ional Corp.,  the pet i t ioner in the within proceeding, bV

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Rockwell- fnternational Corp.
600 Grant St.
Pittsburgh, PA 152L9

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

United States Postal Service within the State

That deponent further says that the said

and that  the address set  for th on said w

pe t i t i one r .

Sworn to before me this

22nd d,ay of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petit ion

o f

Rockwel l  In ternat ional  Corp.

AEFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28

for the Period 9

of the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
22nd day of February, 1980, he served the within notice of Determination by mail
upon Richard F. Youmans the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Richard F. youmans
International_ Tax Council
Western Hemisphere, 600 Grant St.
Pittsburgh, pA L52L9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is  the representat ive of

for th on said wrapper is  the lastthe pet.itioner herein and that the address set

L ione r .

Sworn to before me th is

22nd day of  February,  1980.

9 ,r-r,r, 1(r-.Pf



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Rockwel l  fnternat ional Corp.
600 Grant St.
Pittsburgh, pA tS2Ig

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) rrgg & 7243 of the Tax Law, any proceeding in court  to
revi-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and r,r" t  b" commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (s1g) 4s7-A240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Richard F. Youmans
Internat ional Tax Counci l
Western Hemisphere, 600 Grant St.
Pittsburgh, PA I52Ig
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

ROCKWEII, INTERNATIONAT CORP.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period September 1, 1971 through
November 30, 1975.

DETERMINATION

Appl ican t ,  Rockwel l  In te rna t iona l  Corp . ,  600 Grant  S t ree t ,  P i t t sburgh,

Pennsylvania l52lg, f i led an appl icat ion for revision of a determinat ion or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax law for

the period September 1, 7971 through November 30, 7975 (Fi le No. L6562).

A formal hearing r*as held before Alan R. Golkin,  Hearing Off icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Of f i ce  Bu i ld ing ,65  Cour t  S t ree t ,

Buffalo,  New York, on March 10, 1977 and was conLinued on July 13, 1977 at

11 :15  A.M.  App l ican t  appeared by  R ichard  F .  Youmans.  The Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Esq.  (Arno1d M.  G lass  and James J .  Mor r is ,  J r . ,

E s q s .  ,  o f  c o u n s e l ) .

ISST]E

l{hether appl icant is subject to the imposit ion of sales and use taxes on

app l ican t ' s  cos ts  fo r  ins ta l la t ion  o f  p rocess ing  equ ipment  as  ins ta l la t ion  o f

equipment only or exempt from said taxes as insLal lat ion of components const i-

tut ing a capital  improvement.

FINDINGS OF FACT

1 .

a  Not ice

aga ins t

0n July 29, 1976, as a result  of  an audit ,  the Audit  Divis ion issued

of Determinat ion and Demand for Payment of Sales and Use Taxes Due

Rockwel l  Internat. ional Corp. covering the period September 1, L971



- 2 -

t 'hrough November 30, 1975 in the amount of $81,816.94, plus penalty and interest

o f  $ 3 5 , 1 4 0 . 1 0 ,  f o r  a  t o t a l  d u e  o f  9 1 1 6 , 9 5 7 . 0 4 .

2. Appl icant.  has paid a port ion of the assessment and the sole renaining

iten, which is the issue, is the amount of sales taxes assessed in the amount

of $42'967.33, plus penalty and interest,  for the period ending August 31,

1 9 7 3 .

3. Appl icant constructed and/or instal led var ious unique and sophist icated

pieces of equipment and assembled each of them in conjunction with one another

in a pi lot  project plan known as the "Molten Carbonate Process Demonstrat ion

Plant" immediately adjacent to "The Arthur Kill Power Generating Stationtt (the

no. 20 boi ler therein),  a power plaat owned and/or operated by the Consol idated

Edison Company. The pi lot  plant was specif ical ly designed to obtain test data

on the integrated operat ion of the molt^en carbonate process for f lue gases

sulphurizat ion.

4. Appl icantrs bui ldings were designed and constructed to house various

port ions of equipment,  e.g. one bui lding for al l  the pi lot  plant controls,

another building for the reducer, other portions of the equipment mounted in

the yard and connected to the other pieces of equipment and other equipmeat

was bui l t  on a slab on top of pi l ings, in a pi t  beneath ground surface level i .

5.  The pi lot  plant was bui l t  on a concrete slab which was supported by

pylons. Part  of  the process equipment ( i .e.  the Two Zone Refractory Lining,

Refractory Cast Head, Outlet  Maniford and the Quench Tank) was located beneath

the Reducer Vessel in a pit in the foundation and was bolted to the foundation

s l a b .

The Regenerator Colunn was mounted on a concrete foundation which was

cast. into a steel skirt that extended dolsn to the bottom of the column where a

round cylinder and a ring was bolted and welded to the column cylinder and the
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bolts were cast into the concreLe.

All equipment was bolted down or welded to the foundation and was

interconnected by means of ducts and pipes.

6- Applicant installed all pieces of equipment in such a h'ay that none

was portable and each and every piece was fixed and nounted permanently for

the equipmentrs useful  l i fe,  al l  of  which exceeded one year.

7. Al l  equipment instal led by appl icant funct ioned as one single ent i ty

but not result ing in the product ion of power since no increase in generat ing

capacity was achieved.

8. A11 the equipment,  taken in toto, const i tuted a "research and development

faci l i ty" which enhanced the overal l  value of the power plant i tsel f  by reason

of the existence of a test plant amenable to experimentat ion as wel l  as a

denonstrat ion of the fact that addit ional processes could be incorporated into

the power plant.

9. Applicant could not reasonably remove all or any part of the equipment

without damaging same or rendering the renaining equiprnent useless except that

cer ta in  por t i -ons  cou ld  be  rep laced,  e .g .  con t ro l  pane ls  o r  motors .

10. Appl icant could not dismantle said equipment and reinstal l  same in

conjunction with any other plant. and applicant never intended to remove all or

any part  of  said equipment.

11. Appl icant conducted certain tests and purchased certain tools,  suppl ies

and equipment with a useful life of less than one vear incident to the instal-

lation of the aforementioned equipment.

12. Appl icant at.  alL t imes, acted on and in rel iance on the advice and

counsel of  i ts professional tax advisors.

CONCIUSIONS OF IAW

A. That applicant's assembly of the equipment involved constituted a
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single capital  improvement to the Arthur Ki l l  Power Generat ing Stat ion, as

real property and therefore appl icant is not l iable for sales tax on the

instal lat ion costs for such equipment.

B. That appl icant is l iable for sales taxes on such other i tems as

temporary faci l i t ies, test supervisors, startup and operat ions test p1ans,

equ ipment  ren ta ls ,  covera l l s ,  and main tenance,  to ta l ing  in  a l l  $411874.77

l i s ted  as  par t  o f  ins ta l la t ion  cos ts ,  on  wh ich  tax ,  a t  7  percent ,  wou ld  be

$ 2 , 9 2 7  . 0 3 .

C. That the interest in excess of the minimum statutory rate and the

penalty imposed pursuant to Sect ion 1145(a) of the Tax Law are hereby cancel led.

D. That the appl icat ion of Rockwel l  Internat ional Corp. is granted to

the extent indicated in conclusions of Law "A" and | tcrr .  That appricant is

l iable for the sales tax as indicated in Conclusion of Law "8" above. The

Audit  Divis ion is hereby directed to modify accordingly the Not ice of Deter-

minat ion and Demand for Payment of Sales and Use Taxes Due issued July 29,

1976 and that,  except as so granted, the appl icat ion is in al l  other respects

den ied .

DATED: Albany, New York

FEB 2 2 19BO
COMMISSION

COMMISS]ONER


